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An Introduction to the Customer

Before and during the quarterly ICANN conference that took place in Montevideo, Uruguay, from September 5-11, 2001, a handful of registrars had begun informally to offer suggested solutions to the problem of how aspiring domain name owners should be allowed to register previously registered names that are now becoming available again.  These are deleted names, and they number 750,000 per month, roughly equivalent to first-time registrations.  (These discussions have so far included mostly registrars; there has been only limited participation from customers, businesses, intellectual property interests, or other constituencies.)  During the discussions in Montevideo, it became readily apparent that each proposed solution was necessarily premised upon certain fundamental assumptions about the domain name industry, including why and for whom domain names exist.  Unfortunately, these assumptions were rarely expressed, but rather implied.  

Our View.  It has long been SnapNames’ position that domain names were not created solely or even primarily to give registrars something to register.  As the circularity of such reasoning makes clear, SnapNames and its registrar partners and friends are, instead, merely means to an end.  That end is the purchase and use of domain names by customers for use in websites, for email, or as registrations defending intellectual property.    

In other words, SnapNames believes that solutions for deleting names must have as their first priority the customer of domain names.  Open access for individuals, corporations, intellectual property owners, speculators, and registrars alike is mandated by the origins of the system, by ICANN public policy and its guiding spirit, and by the mandates of business, legitimacy, and the credibility of the industry.

However, today, access to deleting names is far from equal, or open, or scalable to all registrars.  It is not equal because some registrars, in the absence of a solution to the deleting name problem, have (perhaps understandably) developed business models of giving preferential access to a handful of select customers.  It is not open because no one else – other customers, other registrars, or ICANN – knows of such preferential access, and its implications for the average customer’s inability to register and use a deleted name.  It is not scalable because registrar effectiveness in getting deleting names for their customers will continue to diminish as more registrars compete for the same names, and without cooperating registrars cannot offer customers the ability to back-order, now, all domains ever registered (32 million and growing in .com, .net, and .org alone), rather than merely the few thousand in the 5-day delete cycle.

I.
Foundational Principles of Domain Name Resources 

A.
Because Domain Names are Limited Resources, the Public Should Have Open and Transparent Access to Them

As ICANN explained in a landmark announcement in February 1999, "One of the major reasons for the creation of ICANN was to foster fair and open ground rules in the domain-name system.”  Then-Chairman Dyson went on to confirm the necessity of “develop[ing] guidelines that strike everyone as reasonable, sound, and transparent."
  Transparency of a registrar’s accredited activities, including its use of public resources such as connections, is critical to both the legitimacy and the fairness of the system.

Accordingly, first-come, first-served is a principle already enshrined in the Registrar Accreditation Agreement.  Section 4.2.4 requires that “principles for allocation of SLD names” shall include the policy of “first-come/first-served.”  Likewise, the Statement of Registrar Accreditation Policy (adopted March 4, 1999) contemplates that “initial SLD registrations received from accredited registrars are assigned on a first-come, first-served basis.”

The only solution to the domain industry’s lack of secondary market infrastructure that is durable for the long-term, and yet fair and even profitable to all registrants and all registrars alike, is one that mirrors this current system for first-time registrations:  a Parallel Registry.  The guiding principle of the existing registries’ distribution is equal and transparent access for all customers, a principle that can only be effected through a policy of first-come, first-served for all customers.  

We have been informed and believe that ICANN, intellectual property owners and business representatives, VeriSign (other registries have not yet spoken publicly), mainstream customers, and many others agree that the founding principle of the domain system is fair and open access for customers.  Because the system is too complex, too international to be nationalized, or run by any government or not-for-profit entity, all registrars were necessarily granted certain limited private rights in what ICANN has called a “public trust.”
 

Accordingly, by accrediting registrars, ICANN carefully distributed among them a right to manage limited resources.  As with television or radio channels, airways and runways, the fairness and transparency of that distribution is therefore a matter of great public interest, and the distribution mechanism should never be concealed from the public, as it is sometimes today.

B.
The Primary Intended Beneficiaries of the Domain Name System Are Domain Name Users, Who Today Often Lack Access to Deleting Names 

Any proposal for a solution to the deleting-names matter must pass the test of whether it best serves the domain name users for whom the system exists in the first place.  What do users of deleting domain names want?  They want greater certainty than they have today, where, depending on their personal connections and knowledge of the industry, they have a 0% to 70% chance of registering the average deleted name, and virtually no chance of registering the most valuable names.

Customers also want greater convenience than they have today, where, to have a reasonable probability of success in contacting registrars and striking behind-the-scenes deals to get the deleting name they want, they must give up their day jobs and become professional domain name buyers.  

It is probably also not unreasonable to suppose customers would like prices either to be more reasonable or more firmly rooted in some market metric more rigorous than the pseudo-market created by speculators who leverage preferential access to a name in order to mark it up for sale at an even greater price to an ultimate user.  Do speculators provide a value-added service to justify this mark-up in price?  Perhaps cases exist.  And we are at pains to point out that in many cases, a speculator does not get to a name first because he had preferential access, but because he had greater foresight.  For this, an efficient economic system should and does reward him with a premium.  However, some speculators are able to charge end-users more for a deleted name simply because a registrar gave the speculators preferential access to the name.  Not to put the case too bluntly, too many customers today are able to argue that preferential access too often leads directly to extortion.  

II.
Executive Summary and Solution Criteria:  Taking a Position on Customer Access and Scalable Revenue Participation by All Registrars

Building on criteria begun by a handful of registrars at the Montevideo meetings of ICANN and supplementing those criteria to represent the needs of other interested parties, any solution should provide:

1. Equal and open access for all customers.  Deleting names should be equally available to all customers (for example, no registrant, such as a speculator with no intent to use a name for any purpose, should have a greater chance to get a name than a mainstream, technologically unsophisticated individual or business customer).  In other words, the system should prefer no one would-be registrant over another.

2. Simplicity of Customer Experience.  Complex, confusing, high-maintenance procedures will ensure only that customers continue to have negative experiences with their unanswered demand and that only full-time professional domain buyers will have access to good names.   

3. Predictability and closure for customers.  No games.  Many customers need names to start or continue businesses and simply need to know – now, yes or no -- if they can move forward in reliance that the name will be theirs, or if they must choose another name or even initiate dispute proceedings.  They have no time to play extended roulette or drawn-out lotteries, and they want more than anything certainty, not casinos and confusion.

4. Equivalent access for all registrars.  All registrars should have the equivalent opportunity to sell a given name to a customer.

5. Technical Simplicity and Reasonable Cost/Benefit.  The principle of Occam’s Razor:  the simplest solution is quite often the best.

6. Operational Soundness and Sustainability.  The solution should address the deleting-names problem at its root and have no adverse impact on regular operations or harm the stability of the registries.
7. Highest Possible Revenue Capability Scalable to All Registrars.  
8. Ability of Resellers to Participate in Serving Customers and Earning Revenue.
III. The Proposals

The suggestions ranged from doing nothing more than what’s being done now, to lotteries and auctions of various sorts and flavors.


A.
The Flaws in the Status Quo:  Registrars’ Preferential Treatment of Script-Miners 

Any proposal should be able to show itself superior to the status quo, and so we begin here. 

1. Today, a handful of customers’ preferential access denies domain names


to the masses of customers 

The status quo, today, in spite of SnapNames’ partners’ success in bringing deleted names to true, mainstream end-users and intellectual property owners, is the sole province of a new type of speculator, one with preferential access rather than superior foresight.  We call such people script-miners, because some registrars permit them to run high-speed repetitive scripts, or programs, through the registrars’ connections to the Registry.  With the exception of customers of SnapNames’ partners, today, script-miners get all of the good names.  On August 30, 2001, there were 160,000 names deleted by the Registry.  Within minutes, 40,000 had been re-registered.  These were not registered by average folk, pecking at their computers with contact information.

Therefore, equivalent access for all registrars has nevertheless done nothing for the average consumer, who is locked out of Registry connections often devoted to the well-connected (no pun intended), well-monied script-miner.  Even domain name resellers are unable to participate in today’s deleting-name market.  Will they stand for solutions that continue to exclude them?

The status quo fails all but criteria 4 (registrars do have equal access, in theory) and 5 (the system is nothing if not technically simple -- provided you are not a mainstream customer or someone who intends actually to use a name).  For the rest – for the customer and the plan-making businessman, the registries, the legitimacy of the system – the status quo is an abject failure.  Today, 90% of all domain names are not being used – a boon for registrars, but rather beside the point of a system created for domain names to be used rather than to become collector’s items.  The status quo ensures that these domain names, on the one hand, and the businesspersons, individuals, and trademark owners who would use them, on the other, shall seldom meet.  Rather, at the time of many deletions, an enterprising script-miner will be there to pick up the name first, and to re-sell it to the runner-up who had inferior access to it.  A premium is of course attached.

But this system will not work for even those registrars now participating.

2. Today, registrars’ effectiveness in acquiring deleting names for their customers ranges from 0% (average customers) to 45% (preferred customers), will only decrease as more participate, and registrar revenues are less than they would be under a scaleable system

Because each registrar in a non-cooperating free-for-all tries to register the same names as many of the other registrars - particularly where they serve all the same speculator customers! -- each registrar’s effectiveness in getting names is very low – and the success rate for each registrar will only go down as more begin to compete.  Differentiation of registrar-level technology alone has shown itself  not to be a basis for competitive advantage.  

The vast majority of all customers has a 0% chance of registering a deleting name (so-called because there is only a millisecond during which the name is actually deleted) by going through a registrar website.  While script-miners with preferential access are the only customers who get the most valuable deleting names (because their registrars concentrate nearly all their resources on these most valuable names), the registrars who allow such preferential access still have at most a 45% (and falling) success rate over all names requested by their script-mining customers.  Even SnapNames, with its broad consortium of registrars who combine their bandwidth cooperatively to serve their thousands of customers, does not have 100% efficacy.

That is, most of the time, customers are disappointed, frustrated, even angry and disillusioned.  And the lack of predictability stalls business plans and holds up desirable business ventures and ad campaigns.  The resulting uncertainty creates a friction of inefficiency and delay that is not good for business or the economy.

Meanwhile, most registrars make little or no money at all on deleting names.  Ironically, the more registrars that begin to try, the lower their efficacy will be.  Because each registrar has the same number of connections, there is an inverse relationship between the number of participating registrars and their success rate.  The model is not scaleable, sustainable, or nearly as profitable as if they were simply to mirror the registry systems by taking orders from all customers, around the world, for all names ever registered (regardless of whether about-to-delete), fulfilling those orders, and recouping commissions.

B.
The Weekly Dot-Com Lottery 

Another suggestion is that the registries publish lists of deleting names and allow registrars to sell lottery tickets for pre-registration of those names, with final distribution of names being random.  (Notwithstanding some efforts to avoid terming the .biz or .info distribution mechanisms a “lottery,” it is our view that the mechanism is best understood as a lottery -- colloquially, metaphorically, legal, or otherwise -- while the legal question in litigation remains whether it is an illegal lottery.)  Suggestions differed on whether would-be registrants would get one “chance” per name or could buy more than one “chance” at the name.
Obviously, in order to avoid the nightmare and infeasibility of requiring customers to closely follow the deletion status of every name and put their bids on the names within 120 hours of their deletion (when the fact imminent deletion becomes obvious, for those in the know), registrars desiring to participate in the lottery system would have to develop a complex interface for customers to order pre-registration chances and submit those orders to the registries continually.  

The Weekly Dot-Com Lottery introduces complexity without offering any countervailing benefit.  There are a few different ways to approach the ideal of equal access; random and impartial distribution is one of them.  A lottery is one way to distribute something randomly and impartially; the randomness comes during the selection of the application.  First-come, first-served is also random and impartial; the randomness comes during customers’ timing of the applications.  However, for exactly the same benefit, first-come, first-served requires far less development and customer sophistication.  The lottery adds no additional benefit, and yet brings the cost of unnecessary complexity.  It is the classic velvet sink.  Pretty to contemplate, a triumph of elaborate engineering, but why?

The lottery also suffers from all the problems of gamesmanship, abuse, customer uncertainty, and reputational damage for the industry as do both the status quo and the proposals above.  It introduces:

· Equal but complex access for all customers.  In all this complexity, there is no benefit in the randomness to the customer.   Randomness is assumed to be fair yet provides no advantage over the equally arbitrary and fair policy of first-come, first-serve.  That is, it is better in no way, and inferior in several: 

· Complexity of Customer Experience.  The .biz and .info roll-outs took months of public education, and were still perceived as problematic.  As one registrar representative put it on the list serv, “The lottery system that some have proposed will not work.  Look at the Sunrise system for .info, everybody thought it would work just fine.  And that's a huge mess.”  The Weekly Dot-Com Lottery cranks that customer experience up to once per week.

· Unequal likelihood of registrar procurement of names.  A system that gives each customer one vote will far more often elect, so to speak, the registrars with the most customers.  In other words, randomly distributed names will statistically end up with registrars in exact proportion to their customer base.  

· Lack of predictability and closure for customers.  Customers will not know for lengthy periods of time whether to start or continue businesses in reliance that the name will be theirs or if they must choose another name or initiate dispute proceedings.  
· Technical Complexity and High Cost Without Benefit.  The proposed solution is very complex.  It is a bill for full-employment of engineers, but it adds nothing for customers but more uncertainty and longer waits.  As one registrar put it a few weeks ago on the list serv:
“Of course it would have been much cheaper to implement this at the start of the shared registry system.  To go back and try to fix it now will be much more expensive.”  

An understatement, to be sure.  

· Time to Market.  It would also take a very long time, both because of the development time and because even beginning to develop the Weekly Dot-Com Lottery would have to await several court decisions on its legality.  As most readers know, the lottery method of .biz was challenged as being an illegal form of lottery under California state law.  More recently, on September 10, 2001, another plaintiff filed a complaint in California state court claiming the .biz lottery constitutes unjust enrichment, fraud, and civil conspiracy – very different claims.  Even if Neulevel’s declaratory judgment action in the U.S. District Court for the Eastern District of Virginia results in a decision on the lottery issue, in the approximately nine months that cases take in that district, the more recent state court case, like most litigation, could well take years to resolve.  More threats of litigation against the affected registries, albeit frivolous in most cases, arrive every day.  Each registrar’s legal counsel can render their own opinions on whether participating in another lottery is an advisable business risk.

C. The Superiority of the Parallel Registry:  Equal and Open Access for All Customers, Far Greater Access and Revenue for All Registrars

1. The Parallel Registry:  Simultaneously Fixing Nearly Everything – With Higher Revenue for All

If all registrars are to have equivalent access, if customers are to have fair and open access, if the policy of first-come first-served is to be honored, if registrars know the only way to avoid rarely succeeding in registering deleting names is to stop fighting each other over them – all registries must implement back-order services for deleting names as a value-add service for their registrar channels, building the service into their infrastructures so that registration of deleted names operates exactly like first-time registrations.   Registrars would implement registry-provided APIs (just like today) and provide their own resellers with registrar APIs (just like today).

Before we discuss why the proposal is technically superior, or better for customers and the industry’s long-term stability and reputation, there is a critical matter of its economic superiority.

The Parallel Registry is the only scaleable method for all registrars to participate in the market demand not only for all now-deleting names, but, because the Parallel Registry allows back-orders on all names at any point in time, for all names ever registered.  For this reason, the Parallel Registry brings the registrars far more revenue than an uncooperative free-for-all, while vastly improving the customer experience.  

Why?  First, even now registrars acting solo in a free-for-all must devote their resources to a few customers; by definition, a registrar with a limited number of connections to the Registry cannot take back-orders from more than a few, much less all, of its customers.  So there are fewer customers, and if that does not already spell less revenue, the fact that solo registrars will grow less and less successful over time will spell less revenue.  But once all 93 operational registrars, or even 160 accredited registrars, begin to participate, each individual registrar’s percentage effectiveness in securing names for its customers could well drop to the single digits.  Is that a sustainable, reputable business for the long-term?

Second, registrars acting solo can only take effectively take and fulfill orders for names in the 5-day delete cycle – they cannot take back-orders for any name ever registered, for even names with an expiration of months or years in advance, despite the fact that 90% of all names are inactive, many of those will expire, and many customers know now that they want to order them.

Thus, the solo-registrar method of harvesting revenue from the booming deleting name market is not scaleable beyond the relatively small number of good names deleting every day (perhaps half of the 25,000 deleting every day), divided by all the people going after them.  Only the Parallel Registry can take back-orders on every name ever registered:  over 32 million in com, net, and org alone.  There can be no question it is a better long-term solution, in terms of revenue and customer satisfaction, than a model where registrars compete, largely ineffectively, for highly limited, short-term speculator cash.
2. Satisfaction of All Necessary Solution Criteria

The Parallel Registry requires little explaining for the same reason it is a superior solution:  it is both simple and immediately familiar.  It fulfills all of the criteria:

1. Equal and open access for all customers.  Deleting names are equally available to all customers; the system prefers no one.  

2. Simplicity of Customer Experience.  Nothing in the customer’s experience would be  different from the current system of registrations.
3. Predictability and closure for customers.  Customers know whether a name is available to them before even attempting to back-order it.  And if they do back-order it, they can with increased confidence begin to build a business on it.  

4. Equivalent access for all registrars.  All registrars have equivalent opportunity to sell a given name.

5. Technical Simplicity and Reasonable Cost/Benefit.  The proposal requires no development by registrars.  Among other things, in furtherance of its conversations with numerous registries, SnapNames is already building a registry-centric form of the Parallel Registry.  The registrar-driven version is already in operation.
6. Operational Soundness and Sustainability.  The Parallel Registry addresses the deleted-names problem at its root – and helps to solve that problem -- has a positive impact on regular operations, and improves the stability of the registries.
7. Highest Possible Revenue Capability Scalable to All Registrars.  The other solutions are not only not scalable to all registrars, but result in less total revenue in the industry.

3.
The Service
The methodology would work as follows:  on every registrar and reseller website, a customer would have the option to back-order (and continually receive reports monitoring the status of) any of the over 32 million dot-com, dot-org, and dot-net names (27 million of which are not currently being used at all).  For the valuable monitoring service, and for the convenience and assurance of getting a name they’d otherwise have to risk competing for, experience has shown that customers readily pay a premium over the usual $8-35 prices for first-time registrations.  That is, the price covers both the domain name registration and the value of the guarantee to own the name when it deletes.  

Nuts and Bolts.  The first customer to place a back-order on a name is the customer who will get the name if the current registrant decides not to renew it.  If a name is deleted and is re-registered, the now-unfilled back-order position could then be bought by the new owner, as a form of protection against inadvertent failure to renew, hijacking, or deletion.  Or it could be bought by someone else – a second-generation back-order.  

However, our experience with tens of thousands of back-orders suggests that second-generation back-orders are rarely taken, because as names get farther from the first registrants, who were speculators, and closer to actual end-users, they are viewed as being much less likely to be allowed to expire.  Back-orders thus become more rare with each generation of registrant.  Therefore, the current problem of add storms on registries for registrations will not transfer into add storms on the Parallel Registry for back-orders, and even diminishes over time.   

What happens when the original registrant renews a name on which a customer has a back-order subscription and the customer therefore fails to get the name?  The customer simply transfers his subscription to a new name.  Again, because 90% of domains are inactive, and renewal rates are below 60%, we have already found that the odds are very high that a customer who does not put back-orders on domain names with active websites will get a name.  Over 80% of all names back-ordered do not renew.  And customers know better than to back-order names whose expiration date is beyond the date of the back-order subscription.

To summarize:

Advantages of the Parallel Registry over the status quo and other proposals:

For registrars, an end to wasted, expensive technology; scalability for all registrars.  Registrars in the Parallel Registry do not waste resources (pounding the registries for the same name) fighting over an increasingly smaller pie (as more registrars compete and success for each diminishes).

For registrars, greater, more scalable revenue.  Only the Parallel Registry takes back-orders on any of the 32 million (and growing) domain names (and that’s just in com, net, and org), rather than merely those already in the (currently 120-hour) delete cycle.

For resellers, a necessary ability to participate in the revenue for customers.
For the registries, massive reduction in add storms.  Once all registrars participate, there are no add storms on any registries for any name that has been back-ordered, period.  And there are fewer of the associated risks to registries’ stability.

For customers, satisfaction.  Customers have certainty, respect for the domain system and its legitimacy, and have less anger and frustration.  Orders are fulfilled at a reasonable, fixed price; customers are happier.  Speculators are still rewarded for having superior foresight, yet end-user customers are not charged premiums by speculators who merely had preferential access.  Critically, on in a Parallel Registry can intellectual property owners place a back-order on names incorporating infringements of their trademarks.

For customers, participation.  The Parallel Registry can serve the mass market.  All customers, not only a few script-miners, can participate.    

For registrars, true registrar equivalence.  Registrars have equivalent opportunity to sell a back-order – just as with the first-time registration. 

For all, no legal complications or delay.  The Parallel Registry introduces no legal complications and no delays due to pending litigation.

For registries and registrars, increased market valuations.  Market valuations in the domain name industry, like any other, are largely based on visibility into future revenue, including renewal rates.  Witness, just for example, recent Bear Stearns’ reports on VeriSign, Inc.’s ability to weather the current stock market downturn because of all the revenue still visible in the pipeline.  If there is one truism domain industry analysts have hammered home to the market, it’s that analysts need visibility on revenue and renewal rates.  

Back-orders do exactly that, showing precisely how much demand is in the pipeline, and allow back-orders of 32 million names (and growing) in com, net, and org alone.  By contrast, last-minute orders from speculators are far fewer in number and only create uncertainty.  With back-orders, analysts, can say, “At least this many names will be registered, and most will have value-added services attached.”  A company relying on speculators to pick up the “good” names upon their expiration creates the uncertainty around knowing (1) what are the “good” names and (2) how many are there?  Moreover, a speculator-heavy customer base is for the quick-buck business:  speculators are not long-term customers who buy value-add services (security, hosting, email, etc.) for each domain name they register.

E. A Procedural Fix for Deleting Names Not Back-Ordered

The Parallel Registry would do nothing whatsoever to change the market for the relatively smaller number of deleting names that have not been back-ordered by the time of their deletion.  That is, for these names, registrars and their script-mining partners would still get there first, the Registry would experience small add storms, and customers’ ability to go to a website and register a name upon its deletion would still be inferior.  However, there have been proposals that might at least diminish the add storms somewhat.

One recently suggested solution was for the Registry to delete names during a very predictable time frame some fixed period after their expiration.  For example, all would know that a name was going to drop between 11:00a.m. and 11:15 a.m., but none would know exactly when, during that period, the Registry would release the name.  All registrars, and the script-mining partners of some registrars, would then be free to compete for the name in the same way they do today, in a smaller-scale free-for-all that pounds the Registry’s systems with the usual check and add requests.  

The intended effect of this change in procedure is to limit add storms, during any particular period of time, to those registrars whose customers have an interest in the names dropping during that period.  During the informal registrars meeting in which this idea was presented, there was considerable dispute over whether this procedural change would actually have the intended effect of reducing the add storms.  The reasons were complex, and the arguments largely speculative.  Further debate may be needed.

This method could be expensive for the Registry.  And, as noted above, it is a purely procedural proposal that would little change the status quo for deleting names, from favoritism of script-miners to consumers’ total lack of predictability about whether they will ever get a name, and when, to its lack of scalability as more and more registrars try to participate.  In other words, it is a slight operational remedy for a symptom, and would do nothing to get at the root of the problem -- unanswered mainstream customer demand for any of the 750,000 monthly deleting domain names.  Still, coupled with the Parallel Registry, which would resolve all of these problems for the vast majority of names, the proposed procedural fix may be worth considering as a complementary remedy for the add storms alone.
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� See http://www.icann.org/announcements/icann-pr08feb99.htm


� See http://www.icann.org/policy_statement.html#IIIH.


� ICANN, “A Unique, Authoritative Root for the DNS” (9 July 2001) Abstract:  http://www.icann.org/icp/icp-3.htm.
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